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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 46719-2019

)

Plaintiff-Respondent,

)

Canyon County Case No.
CR—20 1 6-98 1 7

)

V.

)
)

CARLOS HERARDO LOPEZ,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

183$
Has Lopez

abused its discretion, either by
relinquishing jurisdiction 0r by denying his Rule 35 motion for a reduction of sentence?
failed to establish that the district court

Lopez Has Failed T0 Establish That The

Lopez pled

guilty to possession of

Court Abused

Its

Sentencing Discretion

methamphetamine and,

in

October 2016, the

District

district

court imposed a uniﬁed sentence of seven years, with three years ﬁxed, but suspended the

sentence and placed Lopez 0n probation for three years.

(R., pp.27—29, 73-76.)

the state ﬁled a petition for probation Violation alleging that

In April 2018,

Lopez had violated the conditions of

by being

his probation

arrested

failing t0 maintain full-time

on misdemeanor paraphernalia and injury

employment, using or possessing controlled substances,

report to his supervising ofﬁcer, failing to

and

pay court

complete his community service.

failing to

to a child charges,

costs, failing t0

pay

his cost of supervision,

Lopez admitted

(R., pp.80-86.)

failing t0

to

having

violated his probation, and the district court revoked Lopez’s probation, executed his sentence,

and retained

jurisdiction.

district court

relinquished jurisdiction.

from the

district court’s

(R., pp.106-10.)

Following the period of retained jurisdiction, the

(R., pp.1

1

1-12.)

(R., pp.123-26.)

order relinquishing jurisdiction.

Rule 35 motion for a reduction of sentence, Which the

Lopez ﬁled a notice of appeal timely

district court denied.

He

also ﬁled a timely

(R., pp.1 13-17, 132-

36.)

Lopez

asserts that the district court

abused

its

discretion

by

relinquishing jurisdiction,

claiming his “performance 0n his rider demonstrated his high potential for rehabilitation and
suitability for probation.”

(Appellant’s brief, pp.4-6.) Lopez has failed t0 establish an abuse 0f

discretion.

The decision

to place

jurisdiction over the defendant

Will not be overturned

a defendant 0n probation or Whether, instead, to relinquish

is

a matter within the sound discretion of the district court and

0n appeal absent an abuse 0f that

discretion.

882, 889, 303 P.3d 241, 248 (Ct. App. 2013) (citations omitted).

State V. Hansen, 154 Idaho

A court’s decision to relinquish

jurisdiction will not

be deemed an abuse of discretion

t0 determine that a

suspended sentence and probation would be inappropriate under LC.

2521. State

303 P.3d

at

V.

if the trial court

Brunet, 155 Idaho 724, 729, 316 P.3d 640, 645 (2013);

248

(citing State V. Statton,

has sufﬁcient information

m,

154 Idaho

136 Idaho 135, 137, 30 P.3d 290, 292 (2001)).

§ 19-

at

889,

Contrary to Lopez’s assertions on appeal, his performance on his rider was abysmal and

demonstrated he was n0 longer a suitable candidate for probation.

Lopez incurred four verbal

warnings, ﬁve written warnings, and one incident report While at NICI.
incident in question occurred

wearing.

(PSI, p.66.)

when Lopez was

Lopez claimed

(PSI, p.661)

The

questioned by staff about a pair 0f gloves he was

that the gloves

were

his,

but staff could

ﬁnd n0

corroborating documentation 0n Lopez’s CIS property page and Lopez could not produce the

receipt.

(PSI, p.66.)

After staff confronted him, Lopez produced a carbon copy 0f an “Inmate

Property Inventory” showing “a one marked by the gloves.” (PSI, p.66.)

he had marked the inventory sheet
p.66.)

Lopez

later

NICI reported

make himself the
shown

that

(PSI, p.67.)

It is

stated “[i]t

was

the original form.” (PSI,

Lopez would

Referring t0 Lopez’s disciplinary issues, in general, staff

initially get in trouble for

“simple things,” and then would try

Victim or blame others. (PSI, p.69.) NICI staff concluded, “Mr. Lopez has not

a desire t0 change and constantly

in county.

Lopez

asked by staff if

admitted that he “messed up” and had lied about the gloves and forged the

property inventory sheet.

at

after the fact,

When

showing our

is

institution that

asking after a write-up if

it

will affect his other case

he does not have the desire t0 change, but only get by

with less consequences for his actions.” (PSI, p.69.)
In addition t0 being a disciplinary problem,

Behavioral

Interventions

for

Substance Abuse,

programming. (PSI, p.65.) Program
he

1

is

facilitators

Lopez

also failed t0 complete his Cognitive-

Thinking for a Change,

and Pre-release

noted that Lopez “made strong indications that

not Willing to give up some of his criminogenic beliefs.” (PSI, p.67.) Program facilitators

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Conﬁdential
.pdf.”
Exhibits Appeal 3-1/2019

also noted that

Lopez was not showing “the

good judgement with

desire to have

his associates or

With his choices.” (PSI, p.68.)

The
that

district court

Lopez was not a

considered

his rider,

community

and his

any View of the

was appropriate

in light

on probation.

The

district court’s

of Lopez’s disregard for the law and

supervision, his poor attitude and resistance to

failure to

facts,

of the relevant information and reasonably determined

suitable candidate for reinstatement

decision t0 relinquish jurisdiction
the terms 0f

all

programming while on

demonstrate any meaningful or lasting rehabilitative progress. Given

Lopez has

failed t0 establish that the district court

abused

its

discretion

by

relinquishing jurisdiction.

Lopez next

asserts that the district court

motion for a reduction of sentence
contents 0f the

APSI

prior t0

it

protocol of issuing Infractions,

in light

abused

its

discretion

by denying

being sent to the Court,” that

DORS, and Behavior

negative report to the Court,” that he “felt that he

that

he

may

“IDOC

failed t0 follow it[s] usual

Contracts, thus preventing Defendant from

is

prevail

in custody.

in

sending a

IDOC

custody,”

(Appellant’s brief,

motion for

a plea for leniency, and this court reviews the denial of

the motion for an abuse of discretion. State V.

T0

is

IDOC

If a sentence is Within applicable statutory limits, a

reduction 0f sentence under Rule 35

(2007).

was being singled out While

lose parental rights to his daughter while he

pp.6-7 (citing R., pp.1 14-15).)

Rule 35

of his claims that he “was not made aware of the

having sufﬁcient notice that he needed to improve his conduct or risk the

and

his

Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840

0n appeal, Lopez must “show

that the sentence is excessive in light

0f new 0r

additional information subsequently provided t0 the district court in support 0f the Rule 35

motion.” Li. Lopez has failed to satisfy his burden.

Lopez did not appeal the judgment 0f conviction
Lopez provided

in support

of his Rule 35 motion

establish an abuse of discretion.

that

information

if the

to the presentence investigation

still

failed to

(APSI) notes

his behavior, as well as an incident

and forgery. (PSI, pp.66-67.) The APSI also notes

that

Lopez

failed

complete any 0f his individual programming. (PSI, p.65.) Additionally, the APSI shows that

Lopez signed a document informing him
relinquishment, that a report

that

would be prepared and

staff

written statement to the district court.

(PSI, p.70.)

NICI would be recommending

at

sent to the district court,

right to submit a written response to the district court.

t0

Even

considered “new,” he has

Lopez had several verbal and written warnings regarding

that included lying t0 staff

t0

The addendum

is

in this case.

(PSI, p.71.)

provided showed he was entitled t0 a reduction 0f sentence.
facts,

Lopez has

failed to establish that the district court

rider,

that

Lopez declined

Although Lopez would

have granted his request for leniency following his failed

and

he had the

t0

submit a

like the district court

none of the information he

Given any reasonable View 0f the

abused

its

discretion

by denying

his

Rule 35 motion for reduction of sentence.

Conclusion

The
jurisdiction

state respectfully requests this

Court to afﬁrm the

district court’s orders relinquishing

and denying Lopez’s Rule 35 motion.
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